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The Balance of Power

 Trump Administration

 Congress

– Mid-term elections 2018

 All House seats up for re-election

 34 Senate seats up for re-election (of which 25 are
held by Democrats)

 Virginia and New Jersey elected Democrat governors on
November 7, 2017.

– 36 more governor races in 2018
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Trump Administration

 Pace of Change has been slow

– “Repeal and Replace” ACA has been stymied

– “Immigration ban” bogged down by courts

– DACA status is potentially thrown to Congress

– Many key positions in the DOL and EEOC remain
unfilled

– Tax reform?

© 2017 H us c h B l ac kw e l l LLP

Trump Administration

 DOL – Overtime Issue

– Administration will proceed with appeal of Texas
federal court decisions

 Case currently stayed while DOL determines
course
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Joint Employer Liability

 Save the Local Business Act – HR 3441

– Passed November 7, 2017

– Amends the NLRA and FLSA

– Joint employer liability only if a company has direct,
actual and immediately, and not in a limited and
routine manner, and significant control over the
essential terms and conditions of employment
(including hiring, firing, determining rates of pay and
benefits, day-to-day supervision, assigning work
schedules and tasks, and discipline)

– No Senate companion bill
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Federal Agencies

 NLRB, DOL and EEOC

– Considerable rule making authority

– Robust investigative powers

– Issue administrative decisions and guidelines

 President Obama’s strident use of regulations and
Executive Orders

 President Trump’s “2 for 1” Executive Order
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National Labor Relations Board

 Currently a full 5 member compliment

 Member Miscimarra’s (R) term expires December 17,
2017

– No announcement on replacement

 Peter Robb new General Counsel – confirmed
November 8, 2017
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Equal Employment Opportunity
Commission
 5 Commission Members

– Currently 2 to 2 split

 Lipnic Acting Chair (Trump appointment)

 1 Republican nominee in process

 Stalled in senate

– General Counsel

 David Lopez (D)

 No Trump nominee yet

– Status of EEO-I Reporting
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Change Is Coming

 Assign a point person to monitor changes

– Expected decisions from NLRB

– Monitor DOL OT issue and immigration
reform/enforcement

 Be prepared to modify policies and practices

Recent Labor and Employment
Law Developments

Thomas P. Godar
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Supreme Court Decisions
Agency Appointments

National Labor Relations Board v. SW General, Inc.

Decided: March 21, 2017

Issue: The authority of Presidential appointees under the Federal Vacancies Reform Act

Holding: The Act applies to all individuals who have been nominated, not just those who
had previously acted as a first assistant to and had automatically assumed the duties of
that office

Significance: The Act retroactively prohibited Lafe Solomon, appointed in June 2010 to
serve as the acting general counsel for the NLRB, from performing those duties after
President Obama nominated him in January 2011 to serve in that role on a permanent
basis. Solomon was never confirmed, and withdrew. Therefore, those actions, decisions,
unfair labor practice charges, etc. that flowed from the NLRB during that time may be
voidable, but likely only if the employer timely raised the same defense that SW General,
Inc. did—that is, challenging the legitimacy of Solomon’s appointment
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Supreme Court Decisions
Tribal Employers

Lewis v. Clarke

Decided: April 25, 2017

Issue: Does Native American sovereign immunity preclude damages from
a tribal employee, sued in his individual capacity, for torts committed off-
reservation while acting within the scope of employment

Holding: While sovereign immunity may provide the tribe with certain
protections, it does not extend in this case to the individual who is the true
party in interest, and tribal sovereign immunity is not implicated

Significance: In most cases, tribal employers must waive sovereign
immunity in order to be sued in U.S. courts. Tribal members sued in their
individual capacity in this type of action, however, do not enjoy that same
immunity
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Supreme Court Decisions: Pending
Collective Action Arbitration Agreements

Epic Systems Corporation v. Lewis

Oral Argument: October 2, 2017

Issue: Whether a provision in an employment contract that requires
employees to individually arbitrate wage and hour claims is enforceable

Significance: The Seventh Circuit held that contractually prohibiting
employees from participating in collective action violates their right to
engage in protected concerted activity under the NLRA, and the FAA
does not mandate enforcement of such arbitration provisions. Unless
this decision is overturned, class action waivers will not be enforced if
challenged. Gorsuch vote may be critical
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Supreme Court Decisions: Pending
Public Sector Agency Fees

Janus v. American Federation of State, County, and Municipal Employees,
Council 31

Oral Argument: TBD

Issue: Whether public-sector agency shop arrangements which require non-
member employees to pay a fee to the union violates the First Amendment

Significance: The Seventh Circuit did not have the authority to overrule a 1977
Supreme Court decision in which the Court upheld a Michigan agency shop law
parallel to the Illinois law being challenged. A similar case was brought before
the Supreme Court during the last term, but the issue went unresolved when
the Court was deadlocked in a decision that came down after Justice Scalia
died. If the Court overturns its 1977 ruling, it could have a significant impact on
the funding available to (and therefore, the influence and power of) public
sector unions. Gorsuch vote may be critical
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Supreme Court Decisions: Pending
Agency Regulation

Encino Motorcars, LLC v. Navarro

Oral Argument: TBD

Issue: Whether service advisors at car dealerships are exempt under from
FLSA’s overtime pay requirements

Significance: In June 2016, the Supreme Court held that the DOL did not
provide sufficient explanation for a 2011 change in its interpretation regarding
overtime laws affecting “service advisors” at car dealerships, and should not be
given deference. The DOL did not follow Administrative Procedures Act
procedures to change regulations. The case went back to the Ninth Circuit,
whose ultimate decision was again appealed for a second Supreme Court
review. This case is an example of judicial challenge to regulations. This may be
the vehicle of choice for industry and trade associations to do so in the future
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Seventh Circuit Decisions
FMLA Leave

Wink v. Miller Compressing Co.

Decided: January 9, 2017

Issue: Whether an employer, which changed its attendance policy to require that
employees be in the office for a full 40-hour work week, unlawfully retaliated
against an employee who was terminated for not reporting to work. (She had a
standing arrangement with her employer by which she worked from home 2 days
per week to care for her autistic child.)

Holding: The company’s HR representative falsely informed the employee that
FMLA covers leave for only doctor’s appointments and therapy and wrongly gave
her the ultimatum (on a Friday) of reporting to work the following Monday and
every day going forward or be terminated.

Significance: FMLA permits eligible employees to take up to 12 weeks of leave
for qualifying reasons, including the care of a child with a serious health condition
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Seventh Circuit Decisions
Title VII and Sexual Orientation

Hively v. Ivy Tech Community College

Decided: April 4, 2017

Issue: Whether employees can maintain a discrimination claim under federal law for
sexual orientation discrimination

Holding: Sexual orientation discrimination is a type of discrimination on the basis of
sex, and is therefore prohibited under Title VII

Significance: While the court acknowledged that it could not effectively add another
protected category into Title VII, it concluded, based on Supreme Court precedent,
that discrimination on the basis of sexual orientation amounts to discrimination on the
basis of sex. It was the first Federal Court of Appeals to make this determination.
Since then, at least two similar cases have been heard before federal appellate
courts. The Eleventh Circuit, however, came to the opposite conclusion; that ruling
has been appealed to the Supreme Court, where the petition is pending
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Seventh Circuit Decisions
Continuous Leave and the ADA

Severson v. Heartland Woodcraft, Inc.

Decided: September 20, 2017

Issue: Whether long-term leave can constitute a reasonable accommodation under
the ADA

Holding: “The ADA is an antidiscrimination statute, not a medical-leave entitlement.”
While intermittent leave may be an appropriate reasonable accommodation pursuant
to the ADA, employees who cannot work—and therefore cannot perform the essential
duties of the job—are not “qualified individuals” under the Act

Significance: In this case, the employee had already exhausted his FMLA leave, but
requested additional leave for recovery from surgery. Employers still must consider
short term or intermittent leave as a reasonable accommodation, which may allow
employees to stay home during a flare-up of a chronic condition or attend physical
therapy for a mobility issue. However, a continuous, long-term leave is governed by
the FMLA, and is not necessarily a reasonable accommodation pursuant to the ADA
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Supreme Court of Wisconsin Decisions:
Pending

Non-Solicitation Agreements

Manitowoc Company v. Lanning

Oral Argument: September 5, 2017

Issue: Whether the employer can enforce a provision in an employment
contract that prohibits an employee from inducing other employees to
resign or to work for a competitor, customer, or supplier

Significance: The Court of Appeals held that the non-solicitation provision
is not enforceable because it is not sufficiently narrowly tailored, and can
only be as broad as is necessary to protect legitimate business interests.
The Supreme Court’s decision in this case will refine the considerations
that must be addressed in order to enforce these types of agreements,
such as whether they should be viewed as restraints on trade (an analyzed
as such) and whether there is a protectable interest at stake

© 2017 H us c h B l ac kw e l l LLP

Wisconsin Court of Appeals
Disability Discrimination

Wisconsin Bell, Inc. v. LIRC

Decided: March 28, 2017

Issue: Whether an employee’s suspension and termination, which was due to performance
issues caused, at least in part, by his bipolar disorder, were in violation of the WFEA

Holding: The employee’s suspension for conduct caused by his disability, was permissible
because the managers who initiated the suspension were not aware of his disability, and
there was no accommodation that could excuse his performance issues. However, his
termination was in violation of WFEA, as the managers were on notice of his disorder and
the employer did not establish that it had provided a reasonable accommodation

Significance: The inference theory of causation, by which the finder of fact evaluates
whether the disability at issue was the cause of the unsatisfactory conduct that led to the
adverse action, is reasonable, but requires evidence that the employer was aware of the link
between the employee’s disability and the conduct. Once the employer is aware of the
disability and its manifestations, however, it is under a duty to work with the employee to
provide a reasonable accommodation to prevent such issues
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Texas District Courts Decisions
Union Avoidance

National Federation of Independent Businesses v. Perez

Permanent Injunction Issued: November 16, 2016

Issue: Whether the DOL’s recent change to the “Persuader Rule”
should be, at least temporarily, stopped from becoming effective

Holding: The Proposed Rule would likely cause irreparable harm
because it creates conflicts with state ethical rules as they apply to
attorneys and is likely to be found to impede on constitutional
protections

Significance: The judge issued a permanent injunction on November
16, 2016, so updated reporting requirements pertaining to “indirect
persuasion” will not be enforced

© 2017 H us c h B l ac kw e l l LLP

Texas District Courts Decisions
Government Contractors

Assoc. Builders and Contractors of Southeast Texas v. Rung

Injunction Issued: October 24, 2016, Congressional Repeal, March 27, 2017

Issue: Whether the Fair Pay and Safe Workplaces Rule, which is based on an
executive order, is unconstitutional and, as such, should not take effect on the
scheduled date

Holding: The Rule exceeds the limitations set by Congress regarding
executive orders and agency authority and conflicts with various labor laws

Significance: This injunction temporarily halted the government from enforcing
reporting requirements for federal contractors and limiting the use of arbitration
agreements. However, on March 6, 2017, the Senate voted in favor a House
Joint Resolution that was signed into law by President Trump on March 27,
effectively repealing Rule
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Texas District Courts Decisions: Pending

Overtime Pay

State of Nevada v. US Department Of Labor

Summary Judgment: August 31, 2017

Issue: Whether the DOL’s proposed overtime Rule, which increases the minimum salary
level of certain employees who are exempt from overtime pay regulations, should be
allowed to take effect on December 1, 2016

Initial Holding: The DOL exceeded its authority under FLSA in effectively supplanting
the “duties test” outlined in the exemptions and injunction issued. On August 31, 2017,
the court granted summary judgment, holding that the salary level set forth in the Rule
exceed the DOL’s authority

Significance: This injunction and subsequent ruling prevented the Rule from going into
effect. On October 30, the AFL-CIO appealed the court’s denial of its motion to intervene,
and the DOJ (on behalf of the DOL) announced it will file a motion to hold the appeal in
abeyance while the DOL conducts new rulemaking. The DOJ’s motion, if granted, would
essentially put the case on hold
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Massachusetts District Court Decision

Age Discrimination

EEOC v. Texas Roadhouse, Inc.

Consent Decree Entered (settled): March 31, 2017

Issue: Whether Texas Roadhouse engaged in a “pattern or practice” of age
discrimination in violation of the Age Discrimination in Employment Act (ADEA)

Holding: The company engaged in a pattern of denying individuals age 40 and
older positions in the front-of-the-house (hosts, bartender, servers) where they
would be seen by and interact with customers

Significance: The EEOC filed this lawsuit, which covered nearly 500 stores
and thousands of individuals, in 2011; it is the largest age discrimination suit
that the EEOC has brought to court in decades. The parties agreed to settle
this case, which will require Texas Roadhouse to pay $12 million and change
its hiring practices
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Questions?

Thank You!

These materials should not be construed as legal advice
for any specific facts or circumstances. The contents of this
presentation are intended for general information purposes
only and may not be quoted or referred to in any other
publication or proceeding without the prior written consent
of the authors.

Shift Happens: Responding to
Executive Openings

Presented by: Deborah Seeger
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A Picture is worth a thousand words
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#1 Culture takes it’s place front and center

Ask yourselves; what will make you stand out as the Employer of Choice when the
talent you need is in more demand, and has more control over choosing?

#2 – Companies as institutions of learning

• CFO to CEO; “What if we spend all of this money
to train employees and then they leave?

• CEO to CFO; “What if we don’t spend the money
to train them and they stay?”
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#3 – Growing Gig Economy

• Innovation – Humility and Agility

• Use of Analytics tools to help find meaning in the
mountains of data we are collecting

He said it
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Why Do Lawyers Say
the Things They Say and Ask

the Questions They Ask?

Presented by:

Bill Hughes
and

Emily Constantine
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 Generally speaking, lawyers are:

– Taught to ask questions

– Ethical and have their clients’ best interests at heart

– Focused on getting the correct answer

 Lawyers may tend to be:

– Risk averse

– Not focused on business considerations

– Very (overly?) concerned about the law
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 Most lawyers have:

– Successfully helped clients navigate difficult situations

– Won cases

– Seen cases go south

– Been surprised by witnesses and “new” facts

– Lost cases everyone assumed they would win

© 2017 H us c h B l ac kw e l l LLP

 How long has this employee been
with the Company?
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 Have you taken the same action
against other employees (or
decided not to)?
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 Has this employee filed any
claims against the Company or
made any complaints (formal or
informal)?



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

 How many employees do you
have?
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What does your handbook say?
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 Do you have an employment
agreement with the employee?

© 2017 H us c h B l ac kw e l l LLP

 You need to do more to
accommodate the employee.



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

What does the employee’s
personnel file look like?

© 2017 H us c h B l ac kw e l l LLP

 You should hold off disciplining (or
terminating).
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 I’ll need to take a look at this.

© 2017 H us c h B l ac kw e l l LLP

 There aren’t any cases on point.
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 There’s risk involved.
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 Have you thought about paying
severance?
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We have to run a conflict check.
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 Do you have EPLI coverage?
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What witnesses still work for the
Company?

© 2017 H us c h B l ac kw e l l LLP

 Let’s set up a meeting with the
supervisors/witnesses.
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We’ll need to send out a litigation
hold letter.

© 2017 H us c h B l ac kw e l l LLP

We may need local counsel.
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 You should agree to mediation.
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 You should consider settling.



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

 You should take a hard line.

© 2017 H us c h B l ac kw e l l LLP

 But on the other hand . . .
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Unemployment, Worker’s
Compensation and You:

What you need to know for
successful outcomes

Maryeve Heath

Mary Beth Hughes

Bob Sanders
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What You Need To Know Part I:

Is The Employee’s Behavior
Misconduct, Substantial Fault, or

Something Else?
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What Is Misconduct?

© 2017 H us c h B l ac kw e l l LLP

Wisconsin Statue § 108.04 (5)
(5) Discharge for misconduct. An employee whose work is terminated by an employing unit for
misconduct by the employee connected with the employee's work is ineligible to receive benefits until 7
weeks have elapsed since the end of the week in which the discharge occurs and the employee earns
wages after the week in which the discharge occurs equal to at least 14 times the employee's weekly
benefit rate under s. 108.05 (1) in employment or other work covered by the unemployment insurance law
of any state or the federal government. For purposes of requalification, the employee's weekly benefit rate
shall be the rate that would have been paid had the discharge not occurred. The wages paid to an
employee by an employer which terminates employment of the employee for misconduct connected with
the employee's employment shall be excluded from the employee's base period wages under s. 108.06
(1) for purposes of benefit entitlement. This subsection does not preclude an employee who has
employment with an employer other than the employer which terminated the employee for misconduct
from establishing a benefit year using the base period wages excluded under this subsection if the
employee qualifies to establish a benefit year under s. 108.06 (2) (a). The department shall charge to the
fund's balancing account any benefits otherwise chargeable to the account of an employer that is subject
to the contribution requirements under ss. 108.17 and 108.18 from which base period wages are excluded
under this subsection. For purposes of this subsection, “misconduct" means one or more actions or
conduct evincing such willful or wanton disregard of an employer's interests as is found in deliberate
violations or disregard of standards of behavior which an employer has a right to expect of his or her
employees, or in carelessness or negligence of such degree or recurrence as to manifest culpability,
wrongful intent, or evil design of equal severity to such disregard, or to show an intentional and substantial
disregard of an employer's interests, or of an employee's duties and obligations to his or her employer. In
addition, “misconduct" includes:
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In addition, “misconduct” includes:

(a) A violation by an employee of an employer's reasonable written policy concerning the use of alcohol beverages, or
use of a controlled substance or a controlled substance analog, if the employee:

1. Had knowledge of the alcohol beverage or controlled substance policy; and

2. Admitted to the use of alcohol beverages or a controlled substance or controlled substance analog or refused to
take a test or tested positive for the use of alcohol beverages or a controlled substance or controlled substance
analog in a test used by the employer in accordance with a testing methodology approved by the department.

(b) Theft of an employer's property or services with intent to deprive the employer of the property or services
permanently, theft of currency of any value, felonious conduct connected with an employee's employment with his or
her employer, or intentional or negligent conduct by an employee that causes substantial damage to his or her
employer's property.

(c) Conviction of an employee of a crime or other offense subject to civil forfeiture, while on or off duty, if the conviction
makes it impossible for the employee to perform the duties that the employee performs for his or her employer.

(d) One or more threats or acts of harassment, assault, or other physical violence instigated by an employee at the
workplace of his or her employer.

(e) Absenteeism by an employee on more than 2 occasions within the 120-day period before the date of the employee's
termination, unless otherwise specified by his or her employer in an employment manual of which the employee has
acknowledged receipt with his or her signature, or excessive tardiness by an employee in violation of a policy of the
employer that has been communicated to the employee, if the employee does not provide to his or her employer both
notice and one or more valid reasons for the absenteeism or tardiness.

(f) Unless directed by an employee's employer, falsifying business records of the employer.

108.04(5)(g)(g) Unless directed by the employer, a willful and deliberate violation of a written and uniformly applied
standard or regulation of the federal government or a state or tribal government by an employee of an employer that is
licensed or certified by a governmental agency, which standard or regulation has been communicated by the employer
to the employee and which violation would cause the employer to be sanctioned or to have its license or certification
suspended by the agency

© 2017 H us c h B l ac kw e l l LLP

Misconduct

1. Behavior that shows a willful and substantial disregard
of the employer’s interests; or

2. Behavior that is outside of the standards of behavior
that employers have a right to expect of all employees
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Misconduct
 Includes:

– Violation of a reasonable and uniformly enforced drug/alcohol
policy

– Theft

– Conviction of a crime or other offense (while on or off duty) if such
conviction makes it impossible for the employee to perform his or
her work duties

– Threats, harassment, assault or other physical violence

– Absenteeism on more than two occasions within 120-day period
prior to termination (unless the employee provides a valid excuse or
otherwise specified in the employment manual)

– Excessive tardiness in violation of an employee’s policy (unless
employee provides a valid excuse)

– Falsifying business records (unless “just following orders”)

© 2017 H us c h B l ac kw e l l LLP

Misconduct
 Burden for proving misconduct is on the employer

 ALJ will consider:

– Policies and rules

 Must be reasonable, known to the employee, and consistently enforced

– Not misconduct to violate an attendance policy when the absences were with notice
and for a valid reason such as to receive treatment for a work injury

– Progressive Discipline

 If you have a progressive discipline policy – follow it!

– Warnings

 An employee must be aware that they may lose their job due to misconduct

 Employee should be told:

– What rule they broke

– How they broke that rule

– What they can do to correct the problem

– What will happen if they break the rule again

 May be written or verbal – but should be documented

– Include: date of violation, date and time of warning, who was present, what the
employee was told, and how the employee responded

– If an employee will not sign an acknowledgment of the warning, have a witness
document the refusal
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What Is Substantial Fault?

© 2017 H us c h B l ac kw e l l LLP

Wisconsin Statue § 108.04 (5g)
(5g) Discharge for substantial fault.

108.04(5g)(a)(a) An employee whose work is terminated by an employing unit for
substantial fault by the employee connected with the employee's work is ineligible to
receive benefits until 7 weeks have elapsed since the end of the week in which the
termination occurs and the employee earns wages after the week in which the
termination occurs equal to at least 14 times the employee's weekly benefit rate
under s. 108.05 (1) in employment or other work covered by the unemployment
insurance law of any state or the federal government. For purposes of requalification, the
employee's benefit rate shall be the rate that would have been paid had the discharge not
occurred. For purposes of this paragraph, “substantial fault" includes those acts or
omissions of an employee over which the employee exercised reasonable control and
which violate reasonable requirements of the employee's employer but does not include
any of the following:

1. One or more minor infractions of rules unless an infraction is repeated after the
employer warns the employee about the infraction.

2. One or more inadvertent errors made by the employee.

3. Any failure of the employee to perform work because of insufficient skill, ability, or
equipment.
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Substantial Fault

 Acts or omissions of an employee over which the
employee exercised reasonable control that violate
reasonable requirements of the employee’s employer,
but not including minor infractions, inadvertent errors, or
failure to perform work due to insufficient skill, ability, or
equipment.

© 2017 H us c h B l ac kw e l l LLP

Put Another Way:

If an employer establishes a reasonable work rule or job
policy to which an employee can conform, failure to
conform constitutes substantial fault

UNLESS:

1. The violation was minor (unless the employee repeats the
violation after receiving a warning);

2. The violation was an unintentional mistake made by the
employee;

3. The employee was not performing work due to a lack of skill,
ability (work injury), or was not supplied proper equipment
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Substantial Fault

 Can be used when the violation does not rise to the level
of misconduct

 The burden is on the employer to prove substantial fault

 An ALJ will consider:
– Did the employee violate the employer’s rule by their action or

inaction?

– Was that action or inaction within the employee’s control?

– Was the employee discharged because of the violation?

– Was the employee on notice regarding the rule – were they
aware or should they have known about the rule?

© 2017 H us c h B l ac kw e l l LLP

What Does The Case Law Show?
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Operton v. LIRC,
2017 WI 46, 375 Wis. 2d 1, 894 N.W.2d 426

 Not “substantial fault” as they were inadvertent errors

 WI Supreme Court defined “inadvertent” as accidental oversight,
carelessness, passive negligence, and unintentional conduct

 8 errors in 80,000 transactions

 “§ 108.04(5g)(a)1. makes a distinction that § 108.04 (5g)2. does not.”

– “An employee who is warned about an inadvertent error is not necessarily
terminated for substantial fault even if the employee subsequently makes
another error.”

– Statute treats “inadvertent errors” differently than “minor infractions”

 Court suggests that there should be a limit on the number of inadvertent
errors an employee can commit before the employee’s errors are no longer
inadvertent, but does not provide a number
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DWD v. LIRC, 2017 WI App 29

 Wis. Stat. Sec. 108.04(5)(e)

 Ct of Appeals: “According to LIRC. . .employers may be
more generous. . .an employer may not be more
restrictive than the “2 in 120” default standard.”

 “Employers are free to adopt a ‘zero-tolerance’
attendance policy and discharge employees for that
reason, but not every discharge qualifies as misconduct
for unemployment insurance purposes”.
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 LIRC then addressed whether the conduct was
otherwise “misconduct” or “substantial fault”

 Not misconduct as the one absence was due to illness
and the failure to notify the employer prior to the
absence was “an isolated incident of ordinary negligence
resulting from her ill health”

 Not substantial fault as she did not have reasonable
control over her absence due to her illness and her
failure to notify her employer was due to inadvertence
related to her illness
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 The court suggested that it would have been misconduct
if the employee was found in a tavern during her
scheduled shift and, when called, lied about being sick
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Easterling v. LIRC,
2017 WI App 18, 374 Wis. 2d 312, 893 N.W.2d 265

 No substantial fault!

 The employee did not INTEND to violate the
company policy

 The court held that the failure to secure the
wheelchair [mannequin], was the result of mistake
and poor memory

 Defined inadvertent error as failing to act carefully or
considerately, being inattentive and resulting from
unintentional and heedless action
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Takeaways

 To prove misconduct or substantial fault, we will usually
need to prove intent

 It is important that employees are aware of our rules,
policies, disciplinary procedures, etc., that we
consistently enforce them, that we document everything
– this will help prove intent
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Impact on Worker’s Compensation:
Revised Wis. Stat. § 102.43 (9) (e)

 (9) Temporary disability, during which compensation
shall be payable for loss of earnings, shall include
the period during which an employee could return to
a restricted type of work during the healing period,
unless any of the following apply:

. . .

– (e) The employee’s employment with the employer has been
suspended or terminated due to misconduct, as defined in s.
108.04 (5), or substantial fault, as defined in s. 108.04 (5g) (a),
by the employee connected with the employee’s work.

(emphasis added)
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Does the Statute Apply?

1) Is the employee eligible for light work?

2) Do we have work available within the restrictions?

3) Is that work at the same wage as the average weekly
wage?

4) Was the termination or suspension due to misconduct
or substantial fault?
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Cockrell v. LIRC
2016 AP 448 (Ct. App., Dec. 29, 2016)

 Unemployment benefits denied due to misconduct

 The employee’s knowing refusal to follow the
employer’s order not to report to work was “conduct
evincing such willful or wanton disregard of an
employer’s interests as is found in deliberate violations
or disregard of standards of behavior which an
employer has a right to expect of his or her employees”

 Workers’ compensation benefits?

© 2017 H us c h B l ac kw e l l LLP

What you need to know Part II:
Seeing the big picture when

defending a claim

What is said (or not said) in unemployment and
workers’ compensation proceedings can impact

other litigation

BE CAREFUL AND STRATEGIC
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Bonus Discovery!

 Explore the extent of Employee’s complaints, positions,
arguments, etc.

 Helps evaluate likelihood of success in other forum

 Useful even without other pending claim

– Anticipate potential claims (if contentious)

– Determine likelihood of subsequent litigation
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Establish Winning Facts

 NOT just a conversation

– Have a plan for what

– you want to get and how you will get it

 Particularly valuable with contradictory claims
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Avoid Harmful Statements/Positions

 Dangers

– Jeopardizing defense(s) in other forum

– Providing Employee with basis for new claim

 In written responses, at hearing, etc.

 Obvious threats

– Hearing testimony turns toward irrelevant issues

 (potential over-sharing by company witness)

– OBJECT!

 Subtle threats
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Inconsistent Statements by Employee

 Nail down their version of events

– Relevant to other proceeding?

– Who said what?

– Actions/inactions

– Timeline

 Can be used for impeachment at subsequent hearing
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Consistent Explanation of Termination

 Similarly, the Employee wants to “lock in” your testimony

– Same uses/benefits (but in their favor)

– Reduces likelihood of winning summary judgment

 Multiple avenues

– Written responses to unemployment agency

– Workers’ compensation discovery

 (to the extent permitted by state)

– Hearing testimony
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Lose, So You Can Win

 Establishing facts that hurt you in the short term

 But beneficial to a crucial or dispositive aspect of the
other litigation

 Balancing desired outcomes

 Prior example – losing unemployment claim for sake of
workers’ compensation victory
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Which Approach to Take?

 Treat hearing as opportunity or threat?

– Discovery vs. Defense

 Case-by-case determination

 Factors

– How helpful is the information you want to establish?

 (and how likely are you to establish it?)

– Risk/impact of claimant’s unflattering testimony

– Preparedness of company witness(es)
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Attorney Involvement/Cooperation

 Coordination among outside counsel

– Defense strategy, witness prep, etc.

 Benefits

– Consistent positions/arguments across all forums

– Protection from damaging testimony or result

– Extra discovery

– Set up for success in other forum
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Settlement Considerations

 Economic strain on Employee

– Favorable result for Employee can fund their
subsequent litigation

– Impact on chances of early or cheap settlement

 Seek universal settlement

– Avoid funding Employee’s subsequent lawsuit

– Valid releases for each claim/forum

Top 5 Legal Issues for
Healthcare Employers

Frank Gumina, Partner, Husch Blackwell
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Issue No. 1: Workplace Changes Under
the Trump Administration
 Reshaping of National Labor Relations Board, Department

of Labor and Equal Employment Opportunity Commission

– “New” administration, new appointees

– Much uncertainty and many changes underway

– Republican majority – pendulum swinging back toward employers

 Department of Labor

– New overtime rule

– Joint employment / Independent contractors

– Opinion letters

– “Persuader rule”

– Fair Pay & Safe Workplace E.O.
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Issue No. 1: Workplace Changes Under
the Trump Administration

 National Labor Relations Board

– Mandatory arbitration agreements

– Proposals to change timing of labor elections

– Micro-units

– Joint Employer Doctrine

– Workplace civility rules
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Issue No. 1: Workplace Changes Under
the Trump Administration

 Equal Employment Opportunity Commission

– EEO-1 regulations concerning data on pay data/hours worked

– Possible merger of EEOC and OFCCP

– EEOC Strategic Initiative 2017-2021

 Eliminate barriers to recruiting and hiring

 Protect vulnerable workers

 Protect access to legal system

 Protect against systemic discrimination/harassment

 Equal pay protection

 Emerging/developing issues
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Issue No. 2: Continued Wage and Hour
Concerns in Healthcare

 Fair Labor Standards Act (FLSA) governs overtime
requirements

 Typical Healthcare Industry Exemptions: Learned
Professional, Executive and Administrative
– Narrowly construed against employers

 Some traditionally exempt employees (nurses,
pharmacists) may no longer be automatically classified
– Does not depend solely on job title, but on primary job duties and

manner of compensation
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Issue No. 2: Continued Wage and Hour
Concerns in Healthcare

 Learned Professional Exemption

– Often applies to RNs, CRNAs, NPs, pharmacists, PAs

– Specifically excludes LPNs and employees with similar duties

 Duties requirement for FLSA exemption—primary duties:

– Work requiring advanced knowledge; in a field of science or learning;
acquired customarily by prolonged course of specialized instruction

– Having a degree or license is not always enough!

– Primary duty must involve work that required this advanced knowledge

 Executive and Administrative Exemptions

– Don’t just assume based on title—courts scrutinize actual functions
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Issue No. 2: Continued Wage and Hour
Concerns in Healthcare

Remote and Telehealth Employees

 FLSA covers non-exempt remote workers in the same way it
covers employees in a traditional employment environment
– Generally have a right to regular wages and overtime for all time worked

and time spent on-call

– Whether or not employer has knowledge

– Workplace policy on remote work is crucial

 Employee privacy concerns
– HIPAA and Protected Health Information

– Personally Identifiable Information
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Issue No. 2: Continued Wage and Hour
Concerns in Healthcare

Prohibitions on Mandatory Overtime

 12 hour shifts for nurses are common
– Many nurses prefer them and a shorter workweek

 Due to fatigue concerns, over a dozen states prohibit
mandatory overtime
– Studies show risks of mistakes or injury increase after 12 hours
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Issue No. 2: Continued Wage and Hour
Concerns in Healthcare

 Compensation Policies Under Scrutiny

– Federal court conditionally certified class of female
physicians in EPA case. (Ahad v. Board of Trustees of
SIU)

– Female faculty of Southern Illinois University brought
class action claiming pay disparity

– May not be enough to have a gender-neutral
compensation plan
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Issue No. 3: Healthcare Consolidation

 Recent Trends

 Talent protection

– Restrictive Covenants

 Anti-Trust

– Anthem/Cigna

– Aetna/Humana

– Renown Health – Nevada

– St. Luke’s Health System – Idaho

– Sanford Health – North Dakota
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Issue No. 3: Healthcare Consolidation
 Successor Liability

– General Rule

– Employment Rules Differ

 Whether successor knew or should have known of the
claim

 Ability of seller to provide relief

 Substantial continuity of operation

 Statutory Notices

– WARN ACT

– State Laws
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Issue No. 4: Mandatory Vaccinations
 CityMD 2016 Poll

– 52% of millennials and 42% of all adults do not get flu shots

 CDC Recommended Vaccines for Healthcare Workers
– Hepatitis B

– Influenza

– MMR

– Varicella

– Tdap

– Meningococcal

 CDC Definitions of “Healthcare Worker”
– Physicians/Nurses

– Medical/Nursing students

– Emergency Medical Personnel

– Laboratory Technicians

– Pharmacists

– Hospital Volunteers

– Administrative Staff
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Issue No. 4: Mandatory Vaccinations

 EEOC Stance
– Aggressive litigation based on religious discrimination

– EEOC v. Mission Hospital

– EEOC v. Baystate Medical Center

– EEOC v. St. Vincent Health Center

– Robinson v. Children’s Hospital

 State Laws
– Center for Disease Control and Prevention

– National Vaccine Information Center

 Disability Accommodations
– Interactive process

 Individualized Assessments

– Undue Hardship – Employer Burden to Prove

– Direct Threat Defense
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Issue No. 4: Mandatory Vaccinations

 Pregnancy Accommodations

– Pregnancy Discrimination Act

– Young v. UPS – U.S. Supreme Court 2015

– State Laws

 Labor Law Issues

– Mandatory Subject of Bargaining. See Virginia Mason
Medical Center, 358 NLRB No. 46 (2012).

– Protected concerted activity
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Issue No. 5: Discrimination Issues

 Healthcare employers face a myriad of discrimination
and harassment claims

– Pregnancy

– Disability/reasonable accommodation requests

– Gender identity and sexual orientation

 Employers have a duty to prevent and respond to claims
of discrimination and harassment based on:

– Conduct of employees

– Conduct of third parties, including patients
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THANK YOU!

These materials should not be construed as legal
advice for any specific facts or circumstances. The
contents of this presentation are intended for general
information purposes only and may not be quoted or
referred to in any other publication or proceeding
without the prior written consent of the author.

The Top Legal Risks Facing
Employers Today

Atty. David C. Hertel

Atty. Tiffany L. Hutchens
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Whistleblower/Retaliation Claims

 According to the EEOC, retaliation is the most frequently
alleged basis of discrimination

– 46% of all EEOC claims in 2016

 The EEO laws prohibit taking adverse action against job
applicants or employees for asserting their rights or the
rights of others to be free from employment discrimination

© 2017 H us c h B l ac kw e l l LLP

Elements of a Retaliation Claim

 A claim of retaliation is easy for an employee or former
employee to prove

 A case alleging retaliation simply requires evidence that:

– An individual engaged in prior protected activity;

– The employer took a materially adverse action; and

– Retaliation caused the employer's action.
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Whistleblower/Retaliation Claims
 What constitutes “protected activity” under EEO laws?

 For example, it is unlawful to retaliate against applicants or
employees for:

– filing or being a witness in a charge, complaint, investigation, or
lawsuit

– communicating with a supervisor or manager about employment
discrimination

– answering questions during an employer investigation of alleged
harassment

– refusing to follow orders that would result in discrimination

– resisting sexual advances, or intervening to protect others

– requesting accommodation of a disability or for a religious practice

– asking managers or co-workers about salary information to
uncover potentially discriminatory wages
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Whistleblower/Retaliation Claims

 What constitutes “Materially Adverse Action”?

 Material adverse action includes more than discharge,
suspension, denial of promotion or of benefits

 Depending on the facts, it could be retaliation if an
employer acts because of the employee's protected
activity to:

– reprimand the employee or give a performance
evaluation that is lower than it should be;

– transfer the employee to a less desirable position;

– increase scrutiny;



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

– make the person's work more difficult (for example,
punishing an employee for an EEO complaint by
purposefully changing his work schedule to conflict with
family responsibilities);

– removing supervisory responsibilities;

– engaging in abusive verbal or physical behavior that is
reasonably likely to deter “protected activity”, even if it is
not severe or pervasive enough as required for a hostile
work environment;

– requiring re-verification of work status

Whistleblower/Retaliation Claims

© 2017 H us c h B l ac kw e l l LLP

Whistleblower/Retaliation Claims
 How is “Causal Connection” proved?

 Examples of evidence that may support a retaliation claim
include:

– suspiciously close timing between the protected activity and
the materially adverse action;

– verbal or written statements demonstrating a retaliatory
motive, comparative evidence (e.g., the individual was
disciplined for an infraction that regularly goes undisciplined
in that workplace, or that another employee who did not
engage in protected activity committed and was not
disciplined as severely);

– demonstrated falsity of employer’s proffered reason for the
adverse action
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Whistleblower/Retaliation Claims

 Engaging in protected activity, however, does not shield
an employee from all discipline, discharge or other
adverse employment actions taken against the employee

 Evidence an employer may rely on to defend a retaliation
claim include:

– The employer was not, in fact, aware of the protected
activity
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Whistleblower/Retaliation Claims

– There was a legitimate non-retaliatory motive for the
challenged action, that the employer can demonstrate,
such as:

 poor performance;

 qualifications, application, or interview performance
inferior to the selectee;

 Misconduct;

 reduction in force or other downsizing

– Similarly-situated applicants or employees who did not
engage in protected activity were similarly treated
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Whistleblower/Retaliation Laws

 Examples of other whistleblower/retaliation laws:

– Dodd-Frank Wall Street Reform and Consumer
Protection Act

– Fair Labor Standards Act

– National Labor Relations Act

– Occupational Safety and Health Administration

– False Claims Act

 Remember, many types of complaints or concerns raised
by employees may constitute “protected activity”
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Whistleblower/Retaliation Claims
 Best Practices

– Maintain a written, comprehensive anti-retaliation policy
– Train managers and supervisors regarding the anti-

retaliation policy
– Train all employees on the written anti-retaliation policy,

and send a message from top management that retaliation
will not be tolerated

– Require decision-makers to identify their reasons for taking
contemplated consequential actions, and ensure that
necessary documentation supports the decision

– Provide guidance to the accused on how to handle any
personal feelings about the allegations

– Check in with employees during a pending discrimination/
harassment matter to see if there are any concerns
regarding potential or perceived retaliation
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Wage and Hour Issues

 White Collar Exemption Update

 Meal and break times

 Time worked outside of regular work day

 Donning and doffing

 Travel time

 On-call time

 Unpaid Orientation Programs
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Wage and Hour Issues

 U.S. Department of Labor has issued a Request for
Information seeking input on how to update the FLSA
exemption regulations

– Sought input on both the salary and duties tests until
September 25, 2017

 2004 salary level ($455/week) adjusted for inflation?

 Multiple salary levels? (size of employer, location)
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Wage and Hour Issues

 Misclassification of exempt status

 Misclassification of independent contractor status
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Donning and Doffing

 Time spent changing into or out of protective gear,
clothing, or uniforms.

 The United Food & Commercial Workers Union alleged
that Hormel violated Wisconsin wage and hour laws for
failing to pay for the additional 5.7 minutes of time per
day it takes workers to don (get dressed for work) and
doff (remove work clothing). UFCW v. Hormel Foods
Corp., 2016 WI 13 (March 1, 2016)
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Donning and Doffing

 The Judge cited the Wisconsin Department of Workforce
Development code in determining that the action of putting on
white shirts and pants, hard hats and hearing protection, and
hand-washing qualifies as “physical or mental exertion”

 The Workforce code provides that an employee must be paid
for all time spent “in physical or mental exertion . . . controlled
or required by the employer and pursued necessarily and
primarily for the benefit of the employer’s business”

 Wisconsin Supreme Court ruled that the donning and doffing
activities at the beginning and end of each work shift were not
preliminary or postliminary activities, and therefore, such
activities were compensable
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Time Worked Outside Regular Work Day

 Emailing, responding to business calls, showing up to
work early, staying late, etc.
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Wage and Hour Issues

 Generally speaking, in Wisconsin break periods are not
required, except:

 Minors are not permitted to work more than 6
consecutive hours without a 30-minute duty free
meal break

 Break times for nursing mothers must be provided for
1 year after the child’s birth

 In Wisconsin, breaks must be paid unless they are at
least 30 minutes in consecutive duration and the
employee is free to leave the Company’s premises

 Federal and other state laws
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Wage and Hour Issues

 Examples of potential problem situations with meal/break
periods:

– Failing to pay for breaks of less than 30 minutes

– Failing to pay for employees who work through part or
all of lunch break

– Automatic deduction of 30 or 60 minutes for lunch
breaks can be a problem if proper procedures are not
in place
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Wage and Hour Issues

 The rules regarding “travel time” differs under Wisconsin
and Federal law. Example:

– Sue lives and works in Milwaukee as a non-exempt
HR Business Partner

– Sue normally works Monday – Friday 8 a.m. to 5 p.m.

– Sue is required to travel to her employer’s
headquarters in Minneapolis, Minnesota for meetings
that begin at 8:00 a.m. on Monday morning

– Sue decides to drive to Minneapolis Sunday evening.

– Does Sue have to be paid for the time she spends
traveling to Minneapolis for training?
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On-Call Time

 On-Call Time

– Under the FLSA an employee who is required to
remain on call on the employer's premises or so close
to the premises that the employee cannot use the
time effectively for his or her own purpose is
considered working while on-call. An employee who is
required to carry a cell phone, or a beeper, or who is
allowed to leave a message where he or she can be
reached is not working (in most cases) while on-call

 Other states may be different
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On-Call Time Example

 An assisted living facility has four LPN wellness
coordinators who are paid hourly. They rotate being on-
call each week. They are required to carry a cell phone
and be within 45 minutes of the facility when they are on-
call. They are not paid for all time spent carrying the cell
phone but are paid for time spent responding to calls and
time when they have returned to work at the assisted
living facility

 Does this comply with the FLSA?
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Wage and Hour Best Practices

 Develop/update comprehensive policies, procedures and
job descriptions

 Training

 Enforcement

– Discipline versus withholding pay
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Applicant/Hiring Process Risks
1. Fair Credit Reporting Act (FCRA) Compliance

– Do you utilize a third party to conduct pre-employment
background checks?

– Disclosure and authorization requirements

– Pre-adverse and adverse action notice requirements

– Groshek v. Time Warner Cable

 Dismissed for lack of standing – no concrete harm

 “In fact, in his October 7, 2015 deposition, when defense
counsel asked him if he was aware of anything that might
entitle him to actual damages, the plaintiff responded, ‘I
do not know of any actual damages that I am claiming
nor do I believe I've ever actually claimed actual
damages against [the defendant] nor do I intend to.’”
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Applicant/Hiring Process Risks

2. Ban-the-box

– More than ½ the states and approximately 150 cities
and municipalities

3. Salary history inquiries

– California, New York City, Philadelphia,
Massachusetts, Delaware, Oregon, Puerto Rico

4. Discrimination against applicants based on sex or race
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Applicant/Hiring Process Risks

 OFCCP Audits

 Recent settlements relating to discrimination against
applicants OFCCP has obtained:

– Hormel Foods - $550,000

– Bank of America - $1,000,000

– CoreCivic, Inc. - $313,346

– Splunk, Inc. - $2,700,000

– B&H Foto - $3,220,000
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Applicant Process – Best Practices

 Review and update FCRA forms and practices

 Review and update application forms

 Limit applications; require application for specific
opening

 Procedures for documenting reasons for not hiring
applicants

 Analyze at least each year applicant flow/hire data for
adverse impact

 Review all pre-employment testing of any kind to
determine whether it complies with EEO and other laws
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Gender Pay Disparity

 Enforcement of equal pay laws, including targeting
compensation systems and practices that discriminate
based on gender, is one of six national priorities identified
by the Commission's Strategic Enforcement Plan

 In 2016, the EEOC recovered $8.1 million under the
Equal Pay Act

 In Wisconsin, the gender pay gap is approximately 78%

– $50,399 versus $39,440
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Gender Pay Disparity

 The Equal Pay Act requires that men and women in the
same workplace be given equal pay for equal work. The
jobs need not be identical, but they must be substantially
equal. Job content (not job titles) determines whether
jobs are substantially equal.
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Gender Pay Disparity

 Pay differentials are permitted when they are based on
seniority, merit, quantity or quality of production, or a
factor other than sex. These are known as "affirmative
defenses" and it is the employer's burden to prove that
they apply.
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Gender Pay Disparity

 All forms of pay are covered by this law, including salary,
overtime pay, bonuses, stock options, profit sharing and
bonus plans, life insurance, vacation and holiday pay,
cleaning or gasoline allowances, hotel accommodations,
reimbursement for travel expenses, and benefits.
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Gender Pay Disparity

 EEOC sued Estee Lauder in August 2017 alleging that its paid
parental leave policy was in violation of the Equal Pay Act

– Under its parental leave program, in addition to paid leave
already provided to new mothers to recover from childbirth,
Estée Lauder also provides eligible new mothers an
additional six weeks of paid parental leave for child bonding

– Estée Lauder only offers new fathers whose partners have
given birth two weeks of paid leave for child bonding

– The suit also alleged that new mothers are provided with
flexible return-to-work benefits upon expiration of child
bonding leave that are not similarly provided to new fathers
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Gender Pay Disparity

 The case arose when a male employee’s request for six
weeks of child-bonding leave as the “primary caregiver”
was denied and he was only allowed to take two weeks
of bonding leave

 According to the lawsuit, the company told him that the
“primary caregiver” designation only applied in
“surrogacy situations”

 Responsive pleading due November 30, 2017
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Gender Pay Disparity

 The Trump administration halted a rule that would have
required large companies to report to the government
what they pay employees by race and gender

– The rule would have required companies with more
than 100 employees and federal contractors with at
least 50 to report more detailed salary data to the
EEOC
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State and Local Laws (Examples)

 Minnesota has a lengthy statute governing the use of
drug and alcohol testing in connection with employment

– If an employee’s drug/alcohol screening test is
positive, but it has not been verified by a confirmatory
test, the employer may not discharge or discipline the
employee

– The employer must obtain a confirmatory test of the
same sample to confirm the positive test result
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State and Local Laws (Examples)

 An employee may only be discharged from a positive
confirmatory test under certain conditions:

– the employer has first given the employee an
opportunity to participate in, at the employee’s own
expense or pursuant to coverage under an employee
benefit plan, either a drug or alcohol counseling or
rehabilitation program; and

– the employee has refused to participate in the
counseling or rehabilitation program or has failed to
successfully complete the program
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State and Local Laws (Examples)

 The Madison General Ordinances prevent employers
from even considering arrest and conviction claims
which occurred more than three years earlier in their
hiring and firing decisions and provide access to
compensatory damages for litigants
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State and Local Laws (Examples)

 Paid sick leave laws – States

– Arizona

– California

– Connecticut

– Massachusetts

– Rhode Island

– Oregon

– Vermont

– Washington, D.C.

– Washington
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State and Local Laws (Examples)
 Paid sick leave laws – cities and counties

– New York City

– Minneapolis and St. Paul, MN

– Chicago and Cook County, IL

– Philadelphia, PA

– Newark, Passaic, East Orange, Paterson, Irvington,
Trenton, Montclair, Bloomfield, Jersey City, Elizabeth,
Plainfield, New Brunswick and Morristown, NJ

– Montgomery County, MD

– Seattle, Tacoma, Spokane, WA

– Los Angeles, San Diego, San Francisco, Oakland,
Emeryville, Santa Monica, Berkeley, CA
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State and Local Laws (Examples)

 Under Illinois law, employers are prohibited from
inquiring about an applicant’s arrest record, which
includes pending arrests

 Illinois has also passed a “ban the box” law prohibiting
criminal-related inquiries until after an interview has been
scheduled or the applicant has been offered a
conditional offer of employment
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Questions?
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How Long is Too Long?
Employee Leaves of Absence

Under the FMLA, ADA
and State Law

Attorneys Erik K. Eisenmann and
Laura L. Malugade
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Overview

 FMLA Basics

 ADA Basics

 Interplay Between FMLA and ADA

 EEOC Guidance and Hypotheticals

 Duration of Leave
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FMLA Basics

 FMLA requires certain employers to provide up
to 12 weeks of unpaid leave during a 12-month
period to an eligible employee

– FMLA applies to employers who employ 50 or more
employees during each of 20 or more calendar
workweeks in the current or preceding calendar year

– (Wisconsin) At least 50 permanent employees during
at least six of the preceding 12 calendar months
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FMLA Basics

 Who is an eligible employee?

– Under Federal Law

 1,250 hours in the 12 months immediately
preceding the date leave is to begin

– Under Wisconsin Law

 1,000 hours in preceding 52 consecutive
weeks
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FMLA Basics

 How much leave?

– Under Federal Law

 Up to 12 weeks in a 12-month period
(birth/adoption or serious health condition)

 Up to 26 weeks of military caregiver leave

– Under Wisconsin Law

 Up to six weeks for birth or adoption

 Up to two weeks for own serious health condition,
or serious health condition of family member
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FMLA Basics

 Employee Notice Requirements

– Employer may require that employee follow “usual and
customary” procedures for requesting leave, absent
unusual circumstances

– For foreseeable leaves – 30 days

 Birth/adoption

 Planned medical treatment

– For non-foreseeable leaves – “as soon as is practicable”

 Unplanned medical treatment

 “EE should give notice the same business day or next
business day.”



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

FMLA Basics

 Employee Notice Requirements (cont’d)

– Does the employee need to mention the FMLA?

 No!

 Obligated only to provide enough information such
that the employer is on notice that FMLA might be
implicated

 Burden is on the employer to investigate further
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ADA Basics

 Americans with Disabilities Act

– Unlike FMLA (which is an EE entitlement), the
ADA provides certain rights to employees

 Protection from discrimination in hiring and
employment

 Right to a reasonable accommodation

– “Disability” defined:

 Mental or physical impairment that substantially
limits a major life activity
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ADA Basics

 What is a reasonable accommodation?

– Generally, any change in the work environment or in the way
things are customarily done that enables an individual with a
disability to enjoy equal employment opportunities

– Including:

 Modifications to existing leave policies

 Leave of absence, even if:

– the employer does not offer leave as an employee benefit;

– the employee is not eligible for leave under the employer's policy; or

– the employee has exhausted the leave the employer provides as a
benefit (including leave exhausted under a workers' compensation
program, or the FMLA or similar state or local laws)
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FMLA/ADA

 Attendance Issues

– FMLA

 Absences while on FMLA leave may not be
counted against EE

– ADA

 Satisfactory attendance is an essential function of
any job

 BUT, remember reasonable accommodation
requirement
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FMLA/ADA

 Light Duty Issues

– FMLA

 Employer cannot require an EE to work a light-duty
job rather than take FMLA leave

– ADA

 Light-duty assignment may be a reasonable
accommodation

 BUT, employer is not required to create a new job
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FMLA/ADA

 Return to Work Issues

– FMLA

 Employee entitled to reinstatement in same or
equivalent position

– ADA

 Employee may be entitled to reinstatement if
qualified to perform essential functions

 Employer must also consider reassignments to
vacant positions
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FMLA/ADA

 Duration of Leave

– FMLA

 12 weeks every year; assuming continuing
eligibility, it refreshes each year

– ADA

 Absent undue hardship, leave may be a
reasonable accommodation

 BUT, how much leave is reasonable?
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EEOC Guidance

 Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016)

– Equal Access to Leave Under an Employer's
Leave Policy

 If an employer receives a request for leave for
reasons related to a disability and the leave falls
within the employer's existing leave policy, it
should treat the employee requesting the leave the
same as an employee who requests leave for
reasons unrelated to a disability
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Equal Access to Leave Under an Employer's Leave Policy
– Example 1: An employer provides four days of paid sick leave each year

to all employees and does not set any conditions for its use. An employee
who has not used any sick leave this year requests to use three days of
paid sick leave because of symptoms she is experiencing due to major
depression which, she says, has flared up due to several particularly
stressful months at work. The employee's supervisor says that she must
provide a note from a psychiatrist if she wants the leave because
“otherwise everybody who's having a little stress at work is going to tell
me they are depressed and want time off.” The employer's sick leave
policy does not require any documentation, and requests for sick leave
are routinely granted based on an employee's statement that he or she
needs leave. Lawful or unlawful?
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Equal Access to Leave Under an Employer's Leave Policy

– Example 2: An employer permits employees to use paid
annual leave for any purpose and does not require that
they explain how they intend to use it. An employee with a
disability requests one day of annual leave and mentions
to her supervisor that she is using it to have repairs made
to her wheelchair. Even though he has never denied other
employees annual leave based on their reason for using it,
the supervisor responds, “That's what sick leave is for,”
and requires her to designate the time off as sick leave.
Lawful or unlawful?
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EEOC Guidance

 Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016)

– Granting Leave as a Reasonable Accommodation

 No requirement provide paid leave beyond what it
provides as part of its paid leave policy

 Undue hardship
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Granting Leave as a Reasonable Accommodation

– Example: An employer provides 10 days of paid
annual leave and four days of paid sick leave each
year to employees who have worked for the company
fewer than three years. After three years, employees
are eligible for 15 days of paid annual leave and eight
days of paid sick leave. An employee who has worked
for only two years has used his 10 days of paid
annual leave and now requests six days of paid sick
leave for treatment for his disability.
What should the employer do?
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EEOC Guidance

 Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016)

– Granting Leave as a Reasonable Accommodation

– Example: An employer's leave policy does not cover
employees until they have worked for six months. An
employee who has worked for only three months
requires four weeks of leave for treatment for a
disability. What should the employer do?
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EEOC Guidance

 Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016)

– Granting Leave as a Reasonable Accommodation

– Example: An employer's leave policy does not cover
employees who work fewer than 30 hours per week.
An employee who works 25 hours per week and who
has not worked enough hours to be eligible for leave
under the FMLA requests one day of leave each week
for the next three months for treatment of a disability.
What should the employer do?
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Granting Leave as a Reasonable Accommodation

– Example: An employee who is not covered by the
FMLA requires three months of leave due to a
disability. The employer determines that providing three
months of leave would not cause undue hardship and
grants the request. However, the employee is unable to
meet production quotas because she was on leave.
How should the employer handle the employee’s
next performance evaluation?
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EEOC Guidance

 Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016)

– Communications During Leave/Prior to Return to Work

– Example: An employee with a disability is granted
three months of leave by an employer. Near the end of
the three month leave, the employee requests an
additional 30 days of leave.
Can the employer request additional medical
information to support the need for leave?
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Communications During Leave/Prior to Return to Work

– Example: An employee with a disability is granted three
months of leave to recover from a surgery. After one month,
the employer phones the employee and asks how the
employee is doing and whether there is anything the
employee needs from the employer to help the employee
recover and return to work. Additionally, a week prior to the
end of the employee's leave, the employer again reaches
out to the employee to ask whether the employee is able to
return to work at the end of leave and if any additional
accommodations are required. Lawful or unlawful?
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Return to Work and Reasonable Accommodations

– Example: A clerk has been out on medical leave for
16 weeks for surgery to address a disability. The
employee's doctor releases him to return to work but
with a 20-pound lifting restriction. The employer
refuses to allow the employee to return to work with
the lifting restriction, even though the employee's
essential and marginal functions do not require lifting
20 pounds. Lawful or unlawful?
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EEOC Guidance

 Employer-Provided Leave and the Americans with Disabilities
Act (May 9, 2016)

– Return to Work and Reasonable Accommodations

– Example: An employee with a disability requests and is
granted two months of medical leave for her disability. Three
days after returning to work she requests as reasonable
accommodations for her disability an ergonomic chair,
adjusted lighting in her office, and a part-time schedule for
eight days. In response, the company requires the
employee to continue on leave and informs her that she
cannot return to work until she is able to work full-time with
no restrictions or accommodations.
What should the employer do?
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Maximum Leave Policies

 Compliance with the FMLA does not necessarily meet
an employer’s obligation under the ADA.

 The fact that additional leave exceeds what is permitted
under the FMLA is not sufficient to show undue
hardship

 Form letters to communicate with employees nearing
the end of a leave of absence should inform employees
to notify management if additional unpaid leave is
requested as a reasonable accommodation.
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EEOC Guidance

 Employer-Provided Leave and the Americans with
Disabilities Act (May 9, 2016)

– Maximum Leave Policies

– Example: An employer is not covered by the FMLA,
and its leave policy specifies that an employee is
entitled to only four days of unscheduled leave per
year. An employee with a disability informs her
employer that her disability may cause periodic
unplanned absences and that those absences might
exceed four days a year.
What should the employer do?
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Duration of Leave

 How long is too long?

– No bright line rule

– The EEOC takes the position that inflexible leave
policies that provide a set amount of leave violate the
ADA because they forego individualized inquiries and
a determination is never made as to whether
continued leave would constitute an undue hardship.

– Indefinite leave is not reasonable
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Duration of Leave

 How long is too long?

– Nunes v. Wal-Mart Stores, Inc., 164 F.3d 1243, 1247 (9th
Cir. 1999) (“[u]npaid medical leave”—including leave
lasting several months or more—“may be a reasonable
accommodation under the ADA”)

– Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638,
647-48 (1st Cir. 2000) (holding that plaintiff’s request for
extended medical leave was a reasonable accommodation
under ADA where employer refused to extend an
employee’s medical leave another 4.5 months)

– Remember: federal and state law must be considered

 Wisconsin Fair Employment Act
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Duration of Leave

 How long is too long?

 Raymond Severson v. Hartland Woodcraft Inc. (7th
Circuit, September 20, 2017)
– Severson developed chronic back problems and became

unable to work

– After exhausting FMLA leave, he informed Hartland that he
needed surgery that would require him to be out of work
for two to three additional months

– Heartland responded that his employment would terminate
at the end of his FMLA leave and he could reapply when
he was able to return to work

– Severson sued for failing to reasonably accommodate him
under the ADA
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Duration of Leave

 How long is too long?

 Raymond Severson v. Hartland Woodcraft Inc. (7th
Circuit, September 20, 2017)

– The district court granted summary judgment in favor
of Hartland, and Plaintiff appealed

– The Seventh Circuit Court of Appeals affirmed and
decided in favor of Hartland
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Duration of Leave

 How long is too long?

 Raymond Severson v. Hartland Woodcraft Inc. (7th
Circuit, September 20, 2017)

– “The ADA is an antidiscrimination statute, not a medical-
leave entitlement. The Act forbids discrimination against a
“qualified individual on the basis of disability.” A “qualified
individual” with a disability is a person who, “with or without
reasonable accommodation, can perform the essential
functions of the employment position.” So defined, the
term “reasonable accommodation” is expressly limited to
those measures that will enable the employee to work. An
employee who needs long-term medical leave cannot work
and thus is not a “qualified individual” under the ADA.”
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Duration of Leave
 How long is too long?

 Wisconsin Fair Employment Act

– Remember: federal and state law must be considered

– The WFEA has historically provided greater protections to employees
than the ADA (e.g., essential functions analysis)

– No clear guidance

 Janocik v. Heiser Chevrolet, ERD Case No. 9350310 (LIRC Nov. 21, 1994)
(a reasonable accommodation does not include keeping a job open for an
employee who has been unable to work for an extended period of time and
for whom there is no foreseeable return to work date)

 Lewandowski v. Galland Henning Nopak, Inc., ERD Case No. 199603884
(LIRC Jan. 28, 1999) (while a reasonable accommodation may entail
holding a job open for a disabled employee who is away from the workplace
on a medical leave of absence, an employer cannot reasonably be
expected to hold a job open indefinitely when there is no indication the
employee will ever be able to return to work).
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Takeaways

 Equal access to leave under paid leave policies

 Unpaid leave must be considered as a reasonable accommodation

 All requests for leave should be treated as a request for a
reasonable accommodation

 Modify “automatic termination” leave policies or “100% healed”
return to work policies

 Reassignment to a vacant position must be considered

 The Seventh Circuit’s decision arguably conflicts with decisions
from other circuits – employers with national or regional operations
should not assume the same rule will apply in other states

 Proceed with caution when employees request leave as a
reasonable accommodation
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EMPLOYEE BENEFITS
Recent Updates

David Eckhardt

Michael Taibleson

November 16, 2017

© 2017 H us c h B l ac kw e l l LLP

Agenda

 ACA Employer Mandate Penalties

 Changes to EPCRS

 Deferred Compensation Update
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ACA EMPLOYER
MANDATE
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ACA Employer Mandate

 Questions and Answers on Employer Shared
Responsibility Provisions Under the Affordable
Care Act

– General description of how the ACA employer
mandate works

– November 2 – Q&A 58 was added to IRS FAQs

– Describes how IRS will assess and collect
taxes/penalties
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Letter 226J

 The general procedures the IRS will use are described in
Letter 226J

 IRS will send these letters in late 2017

 IRS plans to issue Letter 226J to an ALE if:

– it determines that, for at least one month in the year,
one or more of the ALE’s full-time employees was
enrolled in a qualified health plan for which a premium
tax credit was allowed,

– and the ALE did not qualify for an affordability safe
harbor or other relief for the employee
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Letter 226J

 Explanation of employer mandate

 Payment summary table

– Itemized

– Proposed payment by month

– Whether liability is under 4980H(a) or 4980H(b)

 Explanation of the payment summary table
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Letter 226J

 Response form – Form 14764, “ESRP Response”

 List of employees that received a PTC

– Monthly snapshot of employer’s FTEs

– Indicator codes on Line 14 and 16

 Description of actions ALE should take if it agrees or
disagrees with the payment

 Description of actions IRS will take if the employer does
not respond
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Response Due Date

 Generally 30 days from date of Letter 226J

 The letter will contain the name and contact person if
there are questions
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Appeal Procedures

 Employers will have an opportunity to respond before
liability is assessed

 Letter 226J will provide instructions

 IRS will respond with Letter 227

– Describes further actions

 After receipt of Letter 227, the employer may request a
pre-assessment conference with IRS Office of Appeals
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Appeals

 30 days is not a long time

 Extensions of time?



Annual Labor and Employment Seminar 11/16/2017

© 2017 Husch Blackwell LLP. All Rights Reserved

© 2017 H us c h B l ac kw e l l LLP

Payment

 Notice CP 220J

 Summary of payments made, credits, and balances due

 Instruction on how to make payment

 Interest and penalties could accrue

 IRS can take collection actions
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CHANGES TO EPCRS
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Changes to EPCRS

 IRS Revenue Procedure 2016-51

 Effective January 1, 2017

 The IRS significantly restricted its determination letter
program

 EPCRS revised to recognize the limited scope of
determination letters

 Self Corrections by retroactive plan amendment no
longer requires determination letter
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Changes to EPCRS

 No VCP filings require a contemporaneous
determination letter filing

 VCP compliance statement is not the equivalent of a
determination letter
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Elective Deferrals

Failure to correctly implement elective deferrals includes:

 Failing to implement a participant’s affirmative election to
defer

 Failing to automatically enroll (or increase) a participant
pursuant to plan document

 Improperly excluding an eligible participant from the plan
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Elective Deferrals

Safe Harbor #1: No QNEC for missed deferrals for failing
to automatically enroll (or increase) a participant.
Requires:

 Correct deferrals begin no later than 9 ½ months after
the plan year in which the error occurred (sooner if
participant notifies employer of the error)

 Notice to the participant

 Corrective contributions for any missed matching
contribution based on the full deferral that should have
been made
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Elective Deferrals

Safe Harbor #2: No QNEC for missed deferrals for failing
to implement an affirmative deferral election, or
improperly excluding employee. Requires:

 Correct deferrals begin no later than 3 months after the
error occurred (sooner if participant notifies employer of
the error).

 Notice to the participant

 Corrective contributions for any missed matching
contribution based on the full deferral that should have
been made
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Safe Harbor #3: 25% QNEC for missed deferrals for failing
to implement an affirmative deferral election, or
improperly excluding employee. Requires:

 Correct deferrals begin no later than last day of 2nd plan
year following the plan year the error occurred (sooner if
participant notifies employer of the error)

 Notice to the participant

 Corrective contributions for any missed matching
contribution based on the full deferral that should have
been made
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Elective Deferrals

 If no safe harbor applies – QNEC must equal 50% of
missed deferrals

 All QNECs and corrective contributions must be adjusted
for earnings

 Notice must be given no later than 45 days after the date
on which correct deferrals begin
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PLAN AMENDMENT
DEADLINES
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Determination Letters

 When are determination letters permitted?

 Initial Plan qualification (no prior determination letter has
been issued for plan)

 Plan termination

– Must file within one year from termination effective date
or from date action to terminate plan occurs, whichever
is later

 Other times that IRS allows, work-load permitting
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Deadline for New Plans

 Later of 9½ months after end of 1st plan year

– Non-tax-exempt: IRC § 401(b) period, as if employer
filed extension

– Tax-exempt:

 Form 990: later of 9½ months after end of
employer’s tax year or Form 990 due date
(w/extensions) for year in which plan was adopted

 No Form 990: 9½ months after end of employer’s
tax year in which plan was adopted
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Deadline for Existing Plans
Law or regulatory changes effective January 1, 2016 or later
 No more good faith interim amendments
 Instead:

– IRS will publish annual Required Amendments List
– Amendment adopted by end of 2nd calendar year following

year list issued, or such other date IRS decides
– Example: 2016 list – amendment due December 31, 2018
– Governmental Plan: 90 days after the close of the third

regular legislative session of the legislative body with the
authority to amend the plan that begins on or after the date
of issuance of the Required Amendments List
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Deadline for Existing Plans

Discretionary amendments

– End of plan year in which effective (no change)

– Unless law requires adoption in advance of change
(e.g., permitting 401(k) deferrals)
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DEFERRED
COMPENSATION UPDATE
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Section 409A

 Still in place (for now)

 Tax proposals in Congress might eliminate Section
409A/deferred compensation


